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PETITION FOR REHEARING AND SUGGESTION 
FOR REHEARING EN BANC 

To The United States Court Of Appeals 

For The Second Circuit: 

Petitioner-Appellant, JOHN KELLEHER, respectfully 
petitions this Honorable Court for rehearing of its de¬ 
cision rendered February 18, 1976 affirming the judgment 
of the District Court and further suggests that'it would 
be appropriate that such rehearing be heard before the 
full court, sitting en banc . 

Rehearing before the Court en banc is appropriate 
because the constitutional standard for determining the 
validity of State guilty pleas applied by the panel which 







decided this appeal was at considerable variance from the 
standard applied in similar contexts by previous panels of 
this Court. Indeed, the panel deciding this appeal expli¬ 
citly recognized that the language of two recent cases de¬ 
cided by this Court unquestionably supported appellant's 
legal position. Appellant submits that the limitation of 
these decisions is precisely the kind of issue which should 
be referred to the entire Court for review. 

The facts and background of the case are dealt with in 
the panel's opinion (Appendix "A" hereto) and in the briefs 
previously filed by the parties. In short, petitioner was 
permitted to enter a plea of guilty in the midst of his 
trial for attempted murder in the Supreme Court of the State 
of New York, County of New York. It is uncontradicted that 
at the time of the plea petitioner had not been informed, 
either by his attorney or the court, of the maximum and mini¬ 
mum terms to which he might be sentenced upon the en^ry of 
his plea. The District Court denied'the petition for the 
writ of habeas corpus upon the grounds that petitioner would 
have pled guilty even had he known the maximum and minimum 
terms which he faced—a test not sanctioned by this Court in 
its recent decisions in United States ex rel. Lee son v. Damon, 
496 F.2d 718 (2d Cir.), cert, denied , 419 U.S. 954 (1974) and 
United States ex. rel. Hill v. Temullo , 510 F.2d 844 (2d Cir. 
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1975). This Court affirmed the decisions of the District 
Court despite the holdings of Leeson and Hill . 

REASONS FOR GRANTING THE 
PETITION FOR REHEARING AND 
FOR REHEARING THE CASE EN BANC 

Within the last two years, this Court, in United States 
ex rel. Leeson v. Damon, 496 F.2d 718 (2d Cir.), cert. denied, 
419 U.S. 954 (1974) and in United States ex rel. Hill v. 
Temullo , 510 F.2d 844 (2d Cir. 1975), held pleas of guilty 
invalid where a defendant, prior to taking his plea, received 
wrong information from defense counsel as to the maximum and 
minimum terms to which he might be sentenced. 

While recognizing that "the broad language in these cases 
unquestionably supports appellant's legal position" (Slip Op. 
at 2015), the panel chose to distinguish Leeson and Hill from 
the matter at bar on the grounds that the defendants in the 
prior cases received misinformation from their counsel, while 
the petitioner herein received no information from either his 
counsel or the trial court. In attempted support of the aban¬ 
donment of this Court's recent opinions, the panel sought 
reliance from the earlier cases of Jones v. United States , 440 
F.2d 466 (2d Cir. 1971), United States v. Weiton . 439 F.2d 824 
(2d Cir.), cert, denied . 404 U.S. 859 (1971) and Serrano v. 




United States , 442 F.2d 923 (2d Cir.), cert, denied , 404 U.S. 
844 (1971)--cases which seemed to have required the reviewing 
judge to "second guess" the defendant's decision to plead 
guilty in light of his ignorance of the consequences of his 
plea. Under these cases, the reviewing judge was to determine 
whether the defendant still would have pled guilty even if he 
correctly knew of the consequences of his plea--a subjective 
finding wisely omitted from the requirements set forth in 
Leeson and Hill . It is respectfully submitted that in so 
doing, the panel erred; Jones , WeIton and Serrano were unique 
cases which should be (and were, by the results of Leeson and 
Hill ) limited to their facts, and that the Constitution, as 
interpreted in a number of Supreme Court decisions and as ap¬ 
plied in Leeson and hill , requires the granting of the writ 
in this case. 

The panel, in attempting to resolve what it saw as a 
conflict between Leeson and Hill and Jones-WeIton-Serrano , 
limited the former decisions to situations where the defend¬ 
ant pleads guilty after having been misinformed by counsel as 
to the maximum or minimum terms to which he might be senten¬ 
ced. The panel wrote that "[i]t would be highly unlikely that 
the [ Leeson and Hill ] cases overruled [ Jones-Welton-Serrano ] 
without mentioning them" (Slip Op. at 2015). While we agree 
with the panel as to this conclusion, our basis for the con- 



elusion is somewhat different. It seems to us more likely 
that the Leeson and Hill Courts did not mention Jones-Welton 
Serrano because they saw the latter decisions as being inap¬ 
plicable and limited by the peculiar situations in which they 
arose. 

After the decision of the Supreme Court in McCarthy v. 
United States , 394 U.S. 459 (1969), which sets forth the per 
se rule requiring vacation of guilty pleas taken in violation 
of Fed. R. Crim. P. 11, this Court was free to construct and 
apply a different test for pleas taken prior to the McCarthy 
ruling. The Jones-Welton-Serrano line of cases arose in the 
context of fashioning a rule to be applied to pre- McCarthy 
pleas which violated Rule 11. Thus, it is submitted, the 
Leeson and Hill Courts saw no need to refer to the Jones- 
Welton- Serrano line because they saw those decisions as being 
limited to their peculiar facts in a particular time period. 

Additionally, the distinction seized upon by this panel 
in distinguishing Leeson and Hill from this case is truly one 
without a difference. There is simply no reason or justifica 
tion to permit a significant constitutional question to turn 
on whether a plea was based upon misinformation, as in Leeson 
and Hill , or upon no information , as here. The crucial ques¬ 
tion in these cases is whether the plea was "knowing" and 
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"understanding"; it is no more "knowing" or "understanding" 
if a defendant has no knowledge of what sentence he might 
receive than if the information he has received is wrong. 

As the Supreme Court said in McCarthy , supra , at 466, as 
quoted in Leeson , supra at 721: 

"[l]f a defendant's guilty plea is not 
equally voluntary and knowing , it has 
been obtained in violation of due pro¬ 
cess and is therefore void. Moreover, 
because a guilty plea is an admission 
of all the elements of a formal crimi¬ 
nal charge, it cannot be truly voluntary 
unless the defendant possesses an under ¬ 
standing of the law in relation to the 
facts " (Emphasis in original). 

The record simply is devoid of support for the inference 
adopted by the panel that the plea here was "knowing" or 
made with an "understanding of the law" when it is uncontra¬ 
dicted that petitioner was not told by his counsel nor the 
Court what the minimum or maximum sentences could be. All 
petitioner knew and understood was that he faced a "stiff 
sentence", but there is no fair way of determining any 
objective meaning to such an ambiguous phrase; what is "stiff" 
to one defendant may not be considered so by another. 

While the panel did not focus on the language in 
McCarthy v. United States , supra , quoted above, it did quote 
from the Supreme Court's decision in North Carolina v. Alford , 
400 U.S. 25, 31 (1970), from the following sentence: 





"The standard was and remains whether 
the plea represents a voluntary and 
intelligent choice among the alterna¬ 
tive courses of action open to the 
defendant." 

Although petitioner does not claim that his plea was coerced, 
he does urge that his plea was not an "intelligent choice among 
the alternative courses of*action" because he did not know what 
that choice entailed . As in Leeson and Hill , there is no pro¬ 
vision in McCarthy or in Alford for the exercise of judicial 
hindsight to determine what the defendant would have done had 
he known what he was doing. And, it is respectfully submitted, 
a guilty plea made, as here, without knowledge of the maximum 
or minimum terms to which the defendant might be sentenced on 
his plea, is by definition neither "knowing", "intelligent" 
nor "understanding". A plea made in ignorance, even if that 
ignorant choice is found by a panel of judges to have been, 
in their opinion, a wise one, still does not meet the consti¬ 
tutional requirements of due process. 

i 

There are many situations where judges could disagree 
with a defendant's decision not to plead guilty and to insist 
on trial, but such a disagreement could not abrogate a defen¬ 
dant's right to a trial with full constitutional safeguards. 
Similarly, it is constitutionally insignificant that the panel 
here felt that defendant should have pled guilty under any 
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circumstances; the significant constitutional issue is whether 
the defendant 1 s decision to plead guilty, once made, was done 
"knowingly". 

In summary, the panel's decision herein departs from this 
Court's decisions in Leeson and Hill , as well as from the 
constitutional requirements of due process as set forth in 
McCarthy and Alford . The Jones-Weiton-Serrano line of cases 
should be limited to their facts, rather than limiting Leeson 
and Hill to situations of incorrect knowledge and excluding 
situations of no knowledge. Leeson and Hill should be adhered 
to and applied in this appeal. The District Court erred in 
denying the petition for the writ of habeas corpus, as did the 
panel in affirming that denial; the writ of habeas corpus 
should be granted. 

CONCLUSION 

The petition for rehearing should be granted and the case 
should be set down for reargument before the entire Court, 
sitting en banc . 

Respectfully submitted, 

MICHAEL R. SONBERG 

Attorney for Petitioner-Appellant 

295 Madison Avenue 

New York, New York 10017 

Tel. No. (212) 725-9200 

ELKAN ABRAMOWITZ 
Of Counsc" 


March 3, 1976 
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John Kelleher, 


Petitioner-Appellant, 


—against- 


Robert J. Henderson, Superintendent, Auburn 
Correctional Facility, 

Respondent-Appellee. 


Before 


Anderson, Feinberg and Mulligan, 

Circuit J udges. 


Appeal from denial of habeas corpus by United States 
District Court lor the Southern District of New York, 
Ilenry F. 'Worker, ./ , where petitioner claimed that he 
pleaded guilty in ignorance of maximum possible penalty. 
Affirmed. 

Michael R. Sonuerg, New York, N.Y. (Elkan 
Abramowitz, on the brief), for Petitioner- 
Appellant. 

Arlene R. Silverman, Assistant Attorney Gen¬ 
eral (Louis ,T. LefkowUz, Attorney General 
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of the State of New York; Samuel A. Ilirsli- 
owitz, First Assistant Attorney General, on 
the brief), for Respondent-Appellee. 


Feiniikho, Circuit Judge: 

John Kellelier, now serving a sentence of seven to 21 
years for attempted murder, appeals troni an order oi 
the United States District Court for the Southern Dis¬ 
trict of New York, llenry F. Worker, ./., which denied 
his application for a writ of habeas corpus. The basis 
of the application was that Kellelier was allegedly not 
aware of tin* maximum or minimum terms to which he 
might be sentenced when he pleaded guilty in a state 
court to th> crime for which he is now imprisoned. We 
hold that on this record, the district judge correctly 
held that Kolloher’s plea was not taken in violation of 
the fourteenth amendment. We therefore afiinn. 


Appellant’s brief quite sensibly docs not discuss the 
sordid details of the crime to which he pleaded guilty. 
Nevertheless, it is appropriate to describe briefly what 
the trial minutes and the evidentiary hearing before Judge 
Worker disclose of the circumstances of appellant’s guilty 
plea. 1 Kellelier was indicted in June 1971 and charged 
with Attempted Murder and Possession ot a Weapon as 
a polony. N.Y. Penal Haw *$110.00, That the 

charge was only for attempt rather than for murder 
was litlie short of miraculous. At trial in December 
1971, the People’s case showed that in May of that year, 
Kellelier had shot one Dannie Maschietto, from whom 


At the hearing, the .listriet court l.car.l testimony from Kellelier ami 
liis attorney at trial. 
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lie li.-ul arranged to buy some apparently stolen goods, 
five tirccs in the head and once in the shoulder. Although 
the pistol had been held two inches from Maschietto’s 
head, he somehow survived to testify against appellant. 
Other evidence, while not as dramatic, was almost as 
damaging. 

Before trial, Kelleher had rejected an offer of six to 
18 years if he pleaded guilty. But after hearing the 
evidence against him, he told his attorney, “Let’s hang 
it up,” and understandably offered to plead guilty. The 
state judge told him that he faced “a very big sentence 
. . . a very stiff sentence,” hut the judge did not state 
what the maximum and minimum terms were that Kel¬ 
leher might receive. Kelleher admitted in open court 
that he had shot Maschietto, and the judge then took 
the guilty plea. A month later, the judge sentenced Kel¬ 
leher, who had a number of prior convictions on his 
record, to a minimum term of seven years and a maximum 
of 21. 

Thereafter, Kelleher attacked his conviction in the state 
courts on various grounds, not now relevant except as to 
whether he has exhausted his state remedies. Before 
Judge Worker, appellant asserted that the substance of 
his present claim had been presented to the Appellate 
Division. 2 Appellant also argued that the federal dis¬ 
trict court should consider his constitutional claim on 
the merits in any event because state corrective process 

2 Appellant argued to the Appellate Division that the trial court “should 
have made further inquiries into appellant's understanding of the mean¬ 
ing and consequences of his guilty plea to attempted murder before it 
sentenced him." The argument was based on the possibility that com¬ 
ments of counsel concerning the similarity of att 'pipted murder and as¬ 
sault in the first degree had confused appellant. The precise claim made 
here, that Kelleher was unaware of the maximum sentence he could re¬ 
ceive, was not made. Rather, the confusion referred to seems to have 
been confusion about the nature of the crime charged. 





was no longer available. Son N.V Criin. Proc. L. §440.10 
( 12 )(a), (c). 3 .Judge Worker rejected the first argument 
and accepted the second, citing United Stales ex ret. 
Lecson v. Damon, 40(1 F.2d 718, 721 (2d (fir.), cert, de¬ 
nied, 419 U.8. 934 (1974), and [Jailed States ex ret. 
Smith v. Monlanyc, 303 F.2d 1033, 1338-39 n.4 (2d Cir. 
1974). 

On (lie merits of appellant’s claim, the district judge 
noted that* 

(he record also shows that in the course of his state 
proceedings petitioner had been offered a sentence 
of six to eighteen years if lie plead guilty, but peti¬ 
tioner refused this plea bargain, lie was also told 
by the trial judge at the time of the plea that he 
faced a very “stiff sentence.” Moreover, petitioner 
was no stranger to the courts and judicial procedures 
since he had other convictions and had served prior 
prison terms. 

The court concluded that the guilty plea was valid, even 
though neither the stale judge nor appellant’s counsel 
had informed him of the possible maximum and minimum 
sentences because 

[tjlie petitioner has not persuaded the Court that his 
lack of knowledge of the maximum and minimum terms 
affected his ability to make an intelligent decision. 
Jones v. United States, 4-10 F.2d 400 (2d Cir. 1971); 
United States v. Weltou, 439 F.2d S24 (2d Cir.), cert, 
denied, 404 U.S. 839 (1971). Petitioner knew at least 
that lie faced up to 18 years, and that he could get 
a “stiff sentence.” It was the overwhelming evidence 
presented at his trial primarily through the testimony 
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of his virbim that made petitioner “bang it up.” In 
light ot tliese factors it would he incredible to con¬ 
clude that petitioner would not have plead guilty 
had he known that he faced a maximum of twenty- 
five years. 

Accordingly, the judge refused to grant the writ, and 
this appeal followed. 

II 

The tirst question before us is whether we should con¬ 
sider the merits of the constitutional issue at all in view 
of Judge Worker’s conclusion that its substance had not 
been presented to the state* courts. While we arc not 
absolutely certain that no state remedies are still avail¬ 
able, 1 since “[t]hc rule of exhaustion ‘is not one defining 
power but one which relates to the appropriate exercise 
of power’,” Fay v. Noia, 372 U.S. 391, 420 (1963), quot- 

4 State post-convie.ion relief is unavailable where “[tjlic ground or iwo 
raise.1 upon the motion was previously determined on the merits upon 
mi appeal . . . N.Y. C'rim. Proc. L. $ 440.10(2) (n), and where "suffi¬ 
cient facts appear on the record . . . to have permitted . . - adequate 
review of the ground or issue raised upon the motion” but the defen¬ 
dant "un,justifiald[y failed] to raise such ground or issue upon an ap¬ 
peal." N.Y. Crim. Proc. L. $ -140.10(2) (c). It is possible that the state 
courts might find that the argument raised by appellant in the Appel¬ 
late Division, see note 2 supra, was sufficiently similar to the argil.it 

he now makes that, the affirmance of Ids emmet ion represents a previous 
determination of his present claim under $ 440.10(2) (a); or that, suffi¬ 
cient facts appeared on the record to permit review of the claim, so 
that appellant's failure to raise it more precisely in the Appellate Divi¬ 
sion precludes relief under $ 440.10(2')(c). On the other hand, it is also 
possible that the state courts would find that appellant did not present 
this claim to the Appellate Division and either that his failure to do 
so was fur seme reason not "unjustifiable" or that the facts on the 
record, which did not include evidence of what advice counsel had given 
appellant concerning the maximum possible sentcurc, were not "sufficient 
... to have permitted . . . adequate review,” thus making $ 440.10(2) (c) 
inapplicable. 
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in-- lionen v. Johnston, 300 U.S. 19, 27 (1939), we would 
not foul .justified in overruling 1 lie district judge’s exer¬ 
cise of his power to retain tin 1 petition and decide it. 
Moreover, as will he seen below, the underlying issue 
calls for a reconciling of some of our apparently incon¬ 
sistent decisions, which may he of help to district judges 
facing this issue in the future. Under the circumstances, 
therefore, we think it appropriate to address the merits, 
as Judge Worker did. 

Ill 

The “test for determining the [constitutional] validity 
of guilty pleas . . . was and remains whether the plea 
represents a voluntary and intelligent choice among the 
alternative courses of action open to the defendant.” 
North Carolina v. Alford, 400 U.S. 25, 31 (1970). Ap¬ 
pellant argues that when a defendant pleads guilty with¬ 
out knowing the maximum sentence that ho faces, he 
cannot he said to have made an “intelligent choice among 
alternative courses of action.” In the federal courts, 
Fed. R. Crim. P. 11 requires that the trial judge, before 
accepting a guilty plea, determine by “addressing the 
defendant personally” that he understands “the conse¬ 
quences of the plea.” After the Supreme Court’s deci¬ 
sion in MrCarthfj v. United Slates, 394 U.S. 459 (1909), 
noncompliance with Rule 11 requires that a federal guilty 
plea he set aside. In Jones v. United Stales, 440 F.2d 
WC (2d Cir. 1971), we held that the maximum possible 
sentence is a “consequence” of a guilty plea under Rule 
11. Appellant would have us hold, in effect, that Rule 
ll’s absolute requirement that a defendant know the 
maximum possible sentence to which he is subject for 
the plea to he valid is constitutional!!^ required. 

fu Jones, however, we decided to the contrary. Be¬ 
cause the guilty plea there was taken prior to the Su- 


2012 






p ionic Court decision ii. McCarthy, noncompliance with 
the Rule did not require automatic vacation of the guilty 
plea. Haiti tiny v. United States, 394 U.S. 831 (1909) (per 
curiam). We did not hold that such automatic vacation 
nevertheless followed as a matter <>t constitutional law, 
hut rather remanded for a hearing to determine 

whether Jones was aware of the maximum possible 
sentence at the time of his guilty plea and, if not, 
whether Jones would not have pleaded guilty if he 
had been so aware. 


440 F.2d at 408. (Emphasis added.) 

Similarly, in United States v. 1 Vclton, 439 F.2d 824 (2d 
Cir.), cert, denied, 404 U.S. 83‘ (1971), we held that Bye v. 
United States, 433 F.2d 177 (2d Cir. 1970) (ineligibility 
for parole a ‘ consequence” of a guilty plea under Rule 11), 
was not retroactive and that a defendant seeking to set 
aside his guilty plea would therefore have to show not only 
that he was not advised of his ineligibility for parole but 
also “that he would not have pleaded guilty had he known. 
439 F.2d at 820. (Emphasis added.) 

Finally, in Serrano v. United States, 442 F.2d 923 (2d 
Cir.), cert, denied, 404 U.S. 844 (1971), we rejected a claim 
Hurt the defendant, who had pleaded glli. before i\l<(n>lhy 
and Bye, had been unaware when he pleaded that he faced 
a minimum sentence of five years’ imprisonment: 


Since Serrano by his own admission, and as the record 
of the plea proceeding clearly reveals, had no reason 
to expect a sentence of less than seven years, his al¬ 
leged ignorance of the theoretical minimum penalty of 
five years’ imprisonment could not 1)ave aflcclcd his 
decision to plead guilty. 
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44:2 1'\2<1 at 925. (Emphasis added.) See also Grant v. 
United States, 451 F.2d hill (2d Cir. 1071); Korcnfcld v. 
United States, 451 l'\2d 77U (2d Cir. lt>71), cert, denied, 
40G U.S. 075 (1072). 

The impact of these decisions is clear. However salutary 
may be the present requirements of Kale 11, see Lersnn, 
supra, 49(> l'\2d at 720 n.3, where violation of the Hide does 
not have its present automatic effect, the determination ol 
constitutional voluntariness must be based not only on 
whether required advice was omitted by a federal district 
judge, but also on whether it would have made any difler- 
enee, if given. When a guilty plea is taken by a state 
judge, we cannot apply to him as a matter of federal con¬ 
stitutional law a higher standard than we apply to a federal 
district judge performing the same function. 

Appellant, however, cites two recent decisions ot this 
court: Lecson, supra, and United Stales ex ret. Hill v. 
Ternullo, 510 F.2d 844 (2d Cir. 1975). In the former, peti¬ 
tioner had been erroneously informed by his counsel that 
under state law he faced “at most” a maximum term of 1.3 
to 2.(1 years. Jlecause of his youth, however, petitioner 
could have received and in fact did receive a live-year ic- 
formatory term. I’etitiouer had not been advised by either 
his attorney or the court of the latter possibility. 5 A panel 
of this coni'! reversed a denial of the writ, Judge Hays dis¬ 
senting. We pointed out that “the undisputed proof” was 
that 

the defendant entered his plea in ignorance of what the 
maximum possible sentence was, believing it to be 

_ i 

5 Appellee . licated at oral argument that tliero is apparently no re 
quireiiient miner New York State law, as there is nailer led. It. t'rim. 1*. 
11, to advise a defendant pleading guilty of the consequences of his plea. 









substantially loss than that which Ihe court was au¬ 
thorized to impose and which, indeed, it did impose. 

49G l'\2d at 721. 

Ill United States ex vcl. Hill v. Tcniullo , supra, a state 
prisoner claimed that his guilty plea “was tainted by a 
misunderstanding, fostered hv counsel, of the sentence con¬ 
sequences of the plea.” .710 F._ . at SKI. There was a dis¬ 
pute over “the petitioner's understanding of the sentence 
consequences when he pleaded guilty,” id. at S47, and so a 
panel of this court remanded for an evidentiary bearing. 
Although the opinion emphasizes the “erroneous legal ad¬ 
vise” and the “misstatement [by counsel 1 of easily acces¬ 
sible fact,” the court did say: 

It [the district court) finds that the petitioner’s plea 
was made without understanding of the minimum or 
maximum sentence possibilities, the district court must 
issue the writ or grant other appropriate relief . . . 
[citing Lecson, supra]. 

Although the broad language in these cases unquestion¬ 
ably supports appellant’s legal position, we do not believe 
that we are required to reverse Judge Worker. Leesnn and 
Hill must be considered against the background of the 
Joues-Wclton-Sc.rrana line of cases. It would be highly 
unlikely that the former eases overruled the latter without 
mentioning them, and, in fact, the latter cases are distin¬ 
guishable. In both Leeson and Hill, the state defendant 
actually received misinformation regarding the maximum 
sentence faced. Tn such a case, perhaps it can lie assumed 
that accurate information would have affected a defen¬ 
dant’s decision to plead guilty. Tn this case, however, there 
is no indication at all that appellant would have acted dif¬ 
ferently if be had been told of the possibility of a 25-year 








sentence, lie had already been offered, and lmd rejected, a 
sentence of six to 18 years, lie had heard the overwhelming 
evidence against him, he then initiated the guilty plea him¬ 
self so that there is no problem of policing an arguably 
coercive plea bargaining process and he had been advised 
he would get a “stiff sentence,” which actually turned out 
to be seven to 21 years, only slightly heavier than that 
previously offered. Under the circumstances, we agree with 
Judge Worker that “it would be incredible to conclude that 
petitioner would not have plead guilty had he known that 
he faced a maximum of twenty-five years.” 

Accordingly, we affirm the judgment of the district court. 
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